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ABSTRACT 

Although the Federal courts have not yet decided any 
cases involving search and seizure of student's property, various 
State courts have ruled that the Fourth Asendsent protects students 
froD "unreasonable" searches by school officials. However^ the courts 
have generally applied a less stringent standard in justifying 
searches by school officials than in justifySng searches by police, 
when school officials conduct a search of school premises or ask 
police to conduct a search to determine if a school regulation or 
crininal statute has been violated, only "reasonable suspicion" is 
required. If, however, a search conducted jointly by school officials 
and police is initiated by the police for the prisary purpose of 
seeking evidence of a crine, the nore stringent search and seizure 
standards applicable to criainal cases nay apply, whenever school 
officials conduct a search of a student's property, a witness and the 
student hisself , if possible, should be present. Observance of these 
safeguards is isportant since a search that is ruled unlawful nay 
result in the inadsissability of evidence in criainal or school 
proceedings and, possibly, a civil or crininal liability for school 
officials. (Author/J6) 
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SEARCHES OF STUDENTS AND THE FOURTH AMENDMENT 

Koberi Phay and George T. Rogisier, Jr. 



Until recently, the schoors right to search a 
student's i>erson or his locker has been little ques- 
tioned/ The Fourth Amenchnenfs prohibition against 
unreasonable searches and seizures, as applied to the 
states and their instrumentalities through the Four- 
teenth Amenc&iient, has generally been thought to be 
inapplicable to school searches. The reason is Liat 
school officials have been omsidered private, not 
governmental » persons, and the Fourth Amendment's 
prohibition against unreasonable searches and sei- 
zures applied only to searches by govemmmtal 
officials/ Courts have held that when a school offi- 
cial searches a student, ti>e official is acting in loco 
parentis and therefore assumes the private role of the 
parent to the student/ Thus, the Fourth Amendment's 
exclusionary rule has been held in^licahle to evi- 
dence discovered and seized by school officials during 
school s<^arches. and the evidence is admissible 
against tliC student in school disciplinary hearings 
and in criminal or juvenile court proceedings. 

In recent years, however, courts have generally 
rejected the private-perscm distinction when the 
evidence seized in a school leardt is sought to be 
introduced in a criminal proceeding. Couns have begun 
to recognize thkt the Fourth Amendment's prohibiticm 
against unreasonable searches and seizures applies 
to searches 1^ school officials. It has not been 
applied, however, in the same way that it is to police 
searches in a private home. This arricle will discuss 
how it has been applied and what actions school 
personnel ^ould take before they seardi a student, 
or his locker* or other property. 

The Fourth Amendment* s prohibition against illegal 
searches has generally been construed to peimit a 
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1- vVf'p. r ^ , Buss« Th> Foufih Amondmpnl And Soawhosi 
of Stattents ih Puhiir Schools. SO |o« a L. Rkv. 739 (1074);. 
Annot,, 40A.I-.R.W 078 (\97^). 

2. Srf-. p.fs . Hurdeau v. McDowell, 256 V.S. 465 n920K 
5- Soe. p./^.. In re Donftldsofi* 269 Cal. App. 509» 75 (al. 
Rptr. 220 ^1969n People v. Stewart. 63 Misc. 2d 601. 313 
N.Y.S.2a 253 (1970); and Mercer v. Siate« 450 S V 2d 715 
I Tex. Ct. App. 1970). 



search only when (1) a warrant has bem issued 
authorizing it, or (2) there is probable cause and 
exigent circmnstances are sudi that obtaining a 
warrant wnU frustrate the purpose of the search, or 
(3) a valid arrest has hero made and the search is 
incident to the arrest. When a search is made that does 
not amply with these requirements, four consequences 
may result. .One, there may be a criminal prosecution 
for violation of privacy. Two, there may l>e a civil 
suit for violation of privacy, l^ree, the evidence may 
be declared inadmissible in a school proceeding; or 
four, inadmissible in a criminal proceeding. 

Of the four possible coosequmces, only the 
fourth - inadmissilrility of the evidmce in criminal 
proceedings - is usually in issue. For example, no 
case has been found in whidi school officials have 
been criminally prosecuted for violating a stud^t's 
privaQT because of a search. Tif^re have, however^ been 
a tew cases in whidi civil lial^lit}' was found. Recmt* 
ly a federal district court in Pennsylvania mled that a 
civil suit ai^ainst sciiool and police officials brought 
by nine high school studf^ts seeking damages for dep- 
rivation of theif Fourth Amenifenent rights should pro- 
ceed to trial." In this ciise. school officiils looking 
for a ring reported missing another student request- 
ed police assistance after no stuctent in the class in 
whic* the ring was first discovered missing came for- 
ward with the ring. The police made a strip search 
of the nine female students in the class Init found no 
ring. The court held that though the search had been 
conducted police, if it could be shown that school 
ofiuials participated with the police in making state- 
ments and taking actions that coerced the students 
into submitting to the search, they could be held |H^r- 
smally liable. The court overruled the defendant 
scliool offidals' motior to dismiss for failure to state 
a cau.^e of action and ordered the case brought to trial. 



4. Pons V. WriRhi. 357 F- Supp. 215 (E.D. Pa. I97^>- 
5pc aiso. Phillips v. Johns, 12 Tcnn., App. 354 (1930). figti 
SOP. Marlar v. HIIMRl Tenn. 100, 178S.W.2d 634 ri944). 
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No rase has been found in Mtfeich courts have held 
evidence inadmissible in a sdi(M>l disciplinary pro* 
ceeding on the basis that the method of its procure- 
ment violates the Fourth Amendment. Almost all of the 
cases that involve searches by school officials have 
^xom out of criminal cases in M^idi the student tried 
to exclude evidence, primarily drugs« seized during 
a school search and sought to be introduced in a 
criminal proc^dint;. 

It is clear that the Fourth amen(&nent prohibits only 
•'unreasonahli**' searches and seizures. ITie difficult 
question facing courts in school cases, \^ch has 
been raised with only a few exertions in a criminal 
action against the student, has been the standard that 
should apply to searches made by school officials. Is 
the entire law of search and seiaire as it applies in 
the criminal law incorporated into the school system, 
or are school officials limited by less stringoit stan- 
ciardR'> tn answering this question, the courts have am* 
siderefi several factors. Did the school officials act 
alone, or was the ; -arch in concert with the police? 
Why was the search initiated^ Was it to enforce school 
discipline or to discover evidence fbr criminal ptose- 
cnition'^ What was the nature of the place searched? 



Searches by School Officials Acting Alone 

Tin- "reasmahleness" of searches by sdiool offi* 
rials ac ting alone has been raised as an issue by stu- 
dents seeking to dxclude the fhnts of these searches 
from aiimission in ""^minal proceedings. Wien aeardies 
have been conducted primarily by school officials in 
furtlierance of sdiool purposes, courts have found that 
the Fourth AmenAnent requires a less string^t stan* 
dard to justify school searches of students and their 
property. School officials need not obtain a search war- 
rant or even show "probable cause that a crime has 
been committed" to justify a search initiated for prop- 
er school purposes when it is conducted primarily by 
sriincil personnel. Balancing the ri^t of students to be 
free trom unreasonable searches and seizures with the 
oompelhng mterest of the state in maintaining disci*^ 
pline and order in the public school system, most 
courts now require that contraband seized by school 
officials witbmit a search warrant may he introduced 
in a criminal trial only if the school official can show 
the existence of a "reasonable suspicion*' at the time 
of the search that school regulations or state laws 
were being violated by students. 

In developing the less stringent "reasonable 
suspicion*' standard, the courts have placed great 
weight on the in loco parentis doctrine. lu most states, 
either expressly or implicitly » school officials are 



deemed stand to a limited extmt in ioco parentis 
to the children entnisted to their care. Out of this 
relation^ip rises the obligation to protect the stu* 
dents while in sdiool fiiran dangerous and harmftal 
influences and the po^ver to control and discipline 
s&idents when it is necessary (or school officials to 
perform their duties. Weiring the Fourth Amendment 
ri^ts of students against the state's interest in the 
sdiool official who stands in loco parentis, one court 
concluded: *'The in loco parentis (toctrine is so com* 
polling in lig^t of public necessity and as a social 
cracopt antedating the Fourth Amendment, that any 
action, including a seardi lakm thereunder, qpon 
reasmable suspicion should be aoo^ted as necessary 
and reasonatde.'*' Hie court found that school offi- 
cials acting in loco parentis need greater flexibility 
in achieving the goals of public educatitm than is 
allowed by the ''probable cause" standard fbr reason* 
abb^ marches by governmental officials in ottier 
situations.^ Stressing that school syst^s are not 
"enclaves of totalitarianism/* ttie court concluded 
that the "reasonable suspicicm** standard protects 
the rights of students by requiring school officials to 
show at least "reasmiaUe grounds for K.us^ecting that 
something unlawful is being ccmimitted. . . before 
Justifying a search of a student when ttie sdtool offi- 
cial is acting* in loco parentis/'^ The courts have not 
been explidt in setting out what facts would Justify a 
"reasmable suspicion." However, they have indicated 
that the doctrine of in loco parentis imposes on sdiool 
officials an affirmative duty to investigate any suspi* 
cion that conduct or materials dangerous or harmful to 
health and welfare of studoits is occurring or being 
harbored in the school. Hiis affirmative obligation 
to investigate grows out of the reasonable expecta* 
tions of parents tt^at the school will protect their 
children from dangerous conditions sucti as the pos- 
sessicm and sale of drugs on campus or the posse ssicm 
of dangerous weapms by other students. The fact 
situations discussed below on searches of students, 
their lockers, and their dormitory rooms shed light on 
the nature of the ^'reastxiaUe su^icion'* standard. 

Thus, when a sdiool seardi is cmducted upon 
'*reas(Hiable suspicion** hy sdiool officials in fkirtfaer- 
ance of sdiool purposes, the search is considered to 
be reasonable under the Fourth Amendment and evi- 
dence seized at the time of the search is admissible 
in criminal trial or Juvenile court proceedings, as well 
as in school disciplinaiy proceedings. 



People V. Jackson, 65 Misc. 2d 909, ^19 N.Y.S.2d 731, 
N^E 2Tl^'ui972l ^^^'^"^ N.V.S.2d 167. 2B5 

6. W at 736. 

7. W 
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Jolot Searches by Sclmol OfHeials and Law 
BBforcemeiit Ageets 

When the search of a student or his property is 
conducted jointly by school officials and law «iforce- 
ment aj^ents. the Fourth Amendm^t stan^^ards applica- 
ble seem to depend on who initiatt i die search and 
tlie place ^searc^ed. When school officials, seeking to 
maintain order and to detennine if a school roKulation 
or crimin il statute has been violated, have requested 
police assistance in conchictinp a search, the lesser 
''reasonable su^icion'* standard has been applied/ 
The courts have ccmduded that in these circutn* 
sfiuioes. the police niay craduct the search based 
on the ** reasonable suspicion'* of school officials. 
It also should be noted that in the f'^rea of searches 
of student lo(tkers» which is dis%u^sed below* the 
question of who initiated and conducted the seardi 
is not the crucial issue. Student lockers are con- 
b.dered to be property cmitrolted jointly by the student 
and school officials, and therefore the cases have 
held that school officials havf the authonty to consent 
to a warrantless search by poln e of a student* s locker. 

When the search of a student or his property is 
initiated l^ the police and conducted jointly by school 
officials and law enforcement agents for the primary 
purpose of disor-vering evidence of a crime, a few 
courts hive held that search and seizure standards 
an)licable in criminal cases must be met. In Piazzola 
V. H^atlcin5;.^ the court of ^peals reversed the con- 
victions of two Troy State University students for 
possession of marijuana. A warrantless search of the 
two students' dormitory rooms had been conducted by 
university officials and police narcotics agrats. 
The law enforcem«it agents had informed the unive^ 
sity that they had infomiation that drugs were in the 
(tormitory rooms of several students and requested 
permission to search the rooms. The university 
consented to the search* relying on a university 
regulation reserving the ri^t of school officials to 
enter students' donnitory »ooms for ''inaction 
purposes.** The drugs discovered during the searches 
were presented as evidence in the trials of the two 
students over their objections that the evidence was 
the inadmissible fhiit of an ''unreasonable*' seardi. 
In upholding the students' contentions that the search 
violated the Fourth Amendment, the Fifth Circuit 
stated that ''clearly the University had no authority 
to consent to or join in a police search fbr evidence 
of crime.** The court found that the university retained 



8. See e g . In re C.a26 CaL App. 3<i )20, 102 ClaL Rpcr* 
682 (1972). discussed on page 5 imfra. 
9. 442 F.2d 284 <5th Cir. 1971 K 



broad supervisory powers that pemiit it to aoopt such 
a regulation^ but the regulation must be limited in 
application "to a^rtl^er the University's ftmctim as 
an educatimal instituticm.'* The university regulaticm 
coul d not be con strued to au tho.i 2e the sithool 
officials to consent to a search for evidence "for the 
primaiy purpoi^ of a criminal prosecuticm/' The court 
found no exigent drcnimstances diat would justify 
a warrantless police search and therefme held thut 
the drugi seized fVom tlie dorm room were inadn issiMe 
as evidence against the students in a criminal trial.'® 

In a recent New York case." the court applied the 
"probable cause" standard required l^ the criminal 
law to a seardi of a hi^ sdiool student by a school 
security guard employed by the board of echicaticm. 
Although the school security officer was not classi- 
fied as a law enforcement officer under state law. his 
primaiy duties were to maintain sdiool safety and to 
control student crime and disturbances. The court 
found ttiat the security guard had the status of a 
policeman and therefore concluded that he could not 
act on suspicion alone in investigating possible 
possession of drugs by a student. The security officer 
had stopped the student to question him about a 
stoliHi wristwatch when he noticed a slight bulge in 
the student's pocket and the top of a brown "^velope 
protruding from the same pocket. At the security 
officer's request, tha student emptied Kh pockets, and 
the officer found three brown envelc^es containing 
marijuana. The court affirmed the exdusion of this 
evidence in the studrat's criminal trial for possession 
of drugo as the fhiits of an unlawfiil search. Despite 
the seoirity officer* s daim that his exfierience had 
taught him that studmts carried drugs in similar 
envelopes, the court found that (he brown envelope 
could have contained any number of nmcontraband 
it^s and therefore the search had been conducted on 
the skimpiest of hunches." These facts did not meet 
the ''probable cause** standard the court required to 
justify a warrantless search 1^ the school security 
officer. Moreover, the court indicated that even if the 
**rea8onabIj suspidon*' standard had been applicable, 
a search nased on such a **hunch" did not meet the 
requirements of that standard. 



10. Set' also. In re Donaldson, 269 CaI. App. 2d 509, 75 
Cal. Rptr. 200 (1969), in which the court noted the rule that 
a search that is clearly part of a joint operation by police 
and the private individual is tainted with state action and 
consequently violates the Fourth Amendment's prohibition. 
In this case, however, the court found that there was no 
joint operation by police and the school officials. 

11. People v. Bowers, 72 Misc. 2d 800, 359 N-Y.S.2d 7ft? 
(1973). 
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The Nature of tbe Place Searched 



School Law Uullt^tin 



In determining wheth'.*r the Fourth Amendment is 
applicable to school searches and what standards 
should \w applied* the charts have looked closely at 
the nature of the place to seardied. The cases 
have dealt primarily with three types of searches: 
f^earches of students' person; searches of student 
lockers; and siMrches of student domiitoiy rooms. It 
is helpftil to look separately at each of these areas 
in order to deteimine what limitaticms the Pourdi 
Amendment places on searches by sdiopl ofHcials. 

Search of a Student* s Locker. In a recent California 
decision. In re IF./' the California Qwrt of Appeals 
applied a variation of the *'reasonatde su^icitm" 
standard to a search of a stud^t*s locker by a high 
school vice^principal. The vice*principal had been 
told by four studmts that a partic»ilar locker ncmtained 
a sack of marijuana. Using a master key. the vice- 
Principal opened the locker and found a la^ oontianing 
marijuana. Tbe locker had be^ assigned to Hie 
marijuana was named over to the police, and in a ju- 
venile court proceeding W. was abjudicated a delin- 
quent. The student argued that the vice-principal* s 
search violated the Fourth Amendment and the evi- 
dfflce obtained from it was therefore ina(knis^ble in 
the juvenile court hearing. The court ruled that while 
the Fourth Amendment did place limits cm school offi- 
cials, the (toctrine of in loco f^rentis eacpands these 
officials' authority. Balancing the Fourtti Amendment 
rights of students against the in loco parentis powers 
of the school, the court stated that the a{4>iopriate 
test for seardies 1^ high school officials ;s two* 
pronged: (1) the search must be within the scope '^f 
the school's duties, and (8) the search must be reason* 
able under the facts and ctrcumstances. Althou^ in 
loco fmrentis expands school officials' powers, the 
Fourth Amendhient limits their power to act with these 
two requirem.>nts. The court found that preventing the 
use of marijuana was clearly a school re^MXisibility 
and the search of the student's locker, based on spe- 
cific infonnation fkom four stuctents. was reasonalde/* 

The balancing test employed by the California 
court is in contrast to the approach most often taken 
by the courts in cases involving school searches of 
student lockers. In Overton v. iVeii' York,^^ the United 

12. 29 CaL App. W 777. |05 Cah Rptr. 775 (1973). 

13- Although the court cited the earlier ralifornia deci* 
sion. /w Dmaidson. and the ''private person'* excepiion 
to the Fourth Amendment as a possible basis for its deci* 
sion, it found that the Fourth Amendment was not totally 
inapplicable in the school situation and employed the baU 
ancing test. 

14. 20 N.Y.2d 560. 283 N.Y.S.2d 22, 229 N.E.2d 596. 
varateil and tpmandvii, 393 VS. 85 (1968), ofiginal judgment 
alfd at 24 N.Y.2d 522. 301 N.V.S.2d 479, 249 N.E.2d 366 
(1969). 



States &ipreme Court ordered a new hea&ing of a 
narcx^tics proseoition in which the oonvicticm of a 
student was based on the discovery of *ug8 in his 
locker l^r police who ^-ere without a valid warrant 
but had pennission Oom the vice-pnncipal to search 
the locker. The New york Court of ^eals had upheld 
the seardi (ki the theory that the vice-principal had 
r^ot beai coerced by the invalid warrant to consent to 
the search. Imt had acted under his independrat duty 
to ini^ect a locker when suspicion arises as to its 
contmrs. A &ct important to this decision is that 
the vice-principal had the ccmibinations of all the 
locks and the suidents knew that they did not have 
exclusive possession of the lockers vis*a-vi$ the 
school authorities* On i^^peal, the Supreme Court 
remanded the case to the New York Court of Appeals 
f(H* determination of whether the vice**principal had 
aaed under duress. Tbe Court of Appeals essentially 
restated its earlier dedsion, finding that the vice- 
prindpal had exercised an fndepradent "duty** to 
seardi. a (hiQr claimed Iqr th*) vice^principal and 
tacitly approved by the court. 

In another case, the Kansas Supreme Court upheld 
a iKirgldcy oonvicticm based cm kc discovery of stolen 
goods in a Ims s^aticm lodter ti^a was entered by a 
key removeo fhm the defradant*s i.iool locker." TTie 
defendant had consented to the t ;ncipal's opening 
his school locker in the presmce of the police. Tbe 
court upheld tbe search on the ba^. d of the defendant's 
uncoerced ocms^t and the nature of the school locker. 
It said tliat although the student may control his 
school locker in reference to fdlow students, his 
possession is not exclusive against the s'r^iool and its 
officials. As ilk Overton, the fact that the pruicipal had 
a master list of all locsk oomtdnations and a key that 
would open all school lockers was important to the 
court's decisicm. The court considered the right of 
inspection inherent in the authority vested in school 
administrators to manage schools and protect other 
stud^ts. 

From these cases, it appears that police may 
introduce evidence in a criminal trial that has been 
seized by school officials ftom a student's locker 
without a warrant or the studait's permissitm when tbe 
school official had reascmaUe grounds for the search. 
Also, the school may authorise the police to conduct 
a seared! «4ien th^ have reasonable grounds to believe 
that a crime "las been cmmitted and that evidence in 
reference to the crime may be within tbe lodter. 

SearcA ot a Student's Person. The ''reasonable 
suspicion" standard has also been used to test tbe 



15. State V. Stein, 203 Kaq. 638. 456 P.2d I (1969), rpri. 
denied. 397 U.S. 947 (1970). 
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legality of a search of ihe student's person. It has 
been accepted as the standard even when the evid^ce 
seized is tuR.ed over to the police and introduced in 
a criminal or jnvenile rourt proeeedinR. In a 1970 
California decisim, h re G./^ »he court explained why 
a less stringent Fourth Amencknmt standard applied 
to school searches of a student's perscRi. In this case 
a student had informed the dean of students that G. 
had taken a pill and was intoxicated. G. was tonight 
to the principal's office and requested to empty his 
pockets. One of the items in his pockets was a film 
canister containing amphetamines. The court found 
the principal's action to have been prefer, explaining 
that it would have been improper for the principal to 
ignore the infomiaticm that G. had dangerous drugs 
in his possession. Tlie court said that it was in the 
best interest of the student and the school system 
that such situations be handled in an informal manner 
among persons with whom the student was familiar, 
rather than to subject the student to the adverse 
emotional impact of a search warrant and a hearing 
before a magistrate. The court pointed out that the 
principal's action required no interventicm by law 
enforcement officers and little or no disruption of 
the school. Finding that '*even in the areas of pro- 
tected frei^doms. the power of the state to control 
conduct of children reaches beyond the scope of its 
authority over ac^lts.'* the court held that the piin- 
cipal's action was treasonable and not in violatira of 
the Fourth Ammdment 

In another CiUifomia decision. In re C." the court 
upheld as reasonable a searcti of a high school stu* 
dent's person c^mducted by school officials with the 
assistance of a police offic-er. In that case, school 
officials, after receiving a tip that C. was selling 
drugs, brought the student to the vice^prindpars office 
for questioning. Wien 'he student resisted a search of 
his bulging pants pof;ket. thd school officials request- 
ed the aid of a police officer, who removed dmgs ftcm 
the student's porket. Ilie court, in upholding the ad- 
missibility of this eviderice in a juvenile court pro- 
ceeding, adjudicated C> a delinquent and noted that 
scliool officials have a duty to protect students from 
drugs being sold on campus. The court found that the 
school officials had ' good cause" to seardi C. based 
on the tip they had received, the bulge in C/s podkets. 
C/s possession of $20.00 (in the court's view a large 
sum for a student), and C/s refusal to allow a search 
of his pockets. When the purpose of the school 
official's search is within the scope of his official 
duties* the court said, the Justification for the seardi 



will not be mea«iied by the rules authorizing a police 
search of an adult. Hie court found that there was no 
Joint seardi the school omcials and the police, 
concluding that ''the oonstitutimial guarantee against 
unreasonable seardies does not proscribe soliciiatiQn 
and use of professional assistance t^^ sdiool autho^ 
ities in conducting an auttorized seardi of a studrat 
for good cause.*' The mere fact that the piofessional 
assistance was frcmi a policeman "did not render un- 
readable that whic4i was otherwise reasonable." 

In a mcmt New Jersey case. In re G.C.," the 
court also upheld the actoissit^lity of evidence in a 
juvenile court hearing of evince that was obtained 
in a school search of a female student's per^. The 
sdiool officials, acting on informati<m that the studrat 
had been selling pills on campus that same morning, 
brought the girl to the principal's office. After she 
ocmsented to a seardi of her persmi by a female sdiooi 
offidal. a bottle of aiqphetamines was found in the 
student's purse. Noting tha^ there was insufficient 
evidence to detennine whether the student's consent 
to the seardi was voluntary, die oourt considered 
whether school officials could constitutionally conchict 
such a search of a student without a ccmsent. It 
cmcluded that: "The privacy rights of public s^'hool 
children must give way to the overriding governmental 
interest in investigating reascmaUe suspicions of 
illegal drug use by such students even though there 
is an admitted incursim of cmstitutionally protected 
rights - rifi^ts no less precious because they are pos- 
sessed hy Juveniles.'"'' Finding that the school of- 
ficials were "duty bound to investigate reasonable 
suspicions of student criminality." the court held 
that the school officials had acted responsibly and 
diligently under the circumstances and would have 
been "derelict" to have acted otherwise. 

In three other school cases involving search of a 
student's person, state courts in Delaware.'" Illinois.'* 
and New Yoit.'^ have upheld the seardi. 



16. II Cml. App. )d 119). 90 Cal. Rpcr. 560 (1970). 

1 7. 26 Lai. App, 3d 520, |20 flal. Rptr. 682 (r^72l. 



18. 121 N.J. Super 108. 296 A. 2d 102 ( 19721. 

19. id. ai lOfK 

20. State V. Bacctno. 282 A. 2it 869 (Del. Suppr. 1971). The 
case inirolveH the sieafch of a stude^.t's coat after a cug-of- 
war over the coat between the atud* nf and a school official 
who was caking the iacket to eni^u^^ that the atudent stayed 
in ciasff. Drugs were found in the jacket pockets. 

21. fr Hoykin. 59 lll.2d 617. 257 N.K.2d 460 (1968). 
Here, the search* made by police officers at the schctol offi* 
cials' request, resulted in discovery of a gun on a student's 
person* 

22. People v. Jackson 65 Misc. 2d 909. 519 N.Y.S»2d 751, 
afrit 5 N.V.2#i 754. 555 N.Y.S.2d 167, 284 N.K.2d 155 
(1971). The search of a student chased down by school 
coordinator of discipline three blocks from the school was 
upheld by the court. The student, suspected by the school 
official of possessing drugs, had run out of the school while 



ERIC 



a BEST COPY AVAILABLE SilicKil Law Bullet 



Sviktch of College Dc^mitory Room. The leading 
ctast* III the area of searches of TOUei;e dormitory 
rooms IS Piaz/ola v. Jidikins/' whieh was discussed 
above, in that oise. the Fifth Circuit held that the 
toUege students oeeupytnK a rollege dormitor>' room 
enjoyed the protec ttons of the Fourth Amendment and 
that the school offii-ials of Troy State University 
had no ri^ht to cwisent to or jom a police search for 
tlie phmaiy purpose of ohtaininK evidence for criminal 
prosecutions. Tlie court found that the search, 
msti^ted and in the main executed by law enforce* 
men! ofients. was subject to the full criminal law 
requirements of the Founh Antendment. !»^«^omudi as 
there was no warrant, no probable cause for searching 
\4ithout a warrant, and no waiver or consent, the 
(!Ourt it>netuded that the searcli violated the ! ourth 
Amendment's prohibition of unreascmable searcties.''^ 

In Piazzold, the Fifth Circuit made it clear that 
although the university #x>uld not require as a con* 
ditton of at&nission that students waive their Fourth 
Amendment right to be free from unreasonable searches 
and .sei£ures. a university regulation that reserved the 
right to ini^>ec't 3tudei:r room.s was not per se uncon- 
stitutional/' If the regulation is construed and limited 
in application to furtherance of tlie imiversi*y as an 
e(h«cational ir stitution. it is within university power. 

In a federal district court decision arising from the 
same drug raid involved in Piazzola. the court upheld 
the expulsion of a Troy State student for possession 
of manjuana in a college dontiitory« In Moore v. 
Stadem 4f/airs Committee of Troy State bnivemty,^'' 
the same district c!ourt judge who had ongitially re- 
versed the Piikzzoh convicticms upheld in a universuy 
disf*iphnary proceeihng rhe admissibility of evidence 
seized in a joint s(;hool and police seardu Stressing 
that the university has im afftimative obligation to pro* 
muigate and enforc^; reasonalde regulaticHis designed to 
protect campus orde^ uid disciphne. the court pointed 
out that 'the cnnstitutional boundary line (between the 
right of the school authorities to search and tlie righ^ 
of a dormitoiy student to pnvacy must be based on a 
reasonable belief. . . that a student is using a dormi- 



he was hvtnft tak(*n to the principars office for que&tionin;:. 
The courr held that the itt ftx^o fiarono^ powers of the 
Nchoot official did not in this case end at the school dnut. 
2\. h\2d 281 (Sth ( ir. 19711. 

21. .If fW. People V. ( ohen. 57 Miwc. 3f>f>, 2*)2 N.Y.S.2d 
?0f> (I%8>; Commonwealth v. McCloskey, 217 Pa. Super. 
4.^2, 272 A. 2d 271 f 19701 fholding that for purposes of police 
searches, a oormitory room is analo/eous to an apartment or 
hot el room L 

25. The Ifoy Nrare Lniverstty rule stateii* "The colleji^e 
reserves rhe right to enter rooms for inspection purposes. If 
the administration deems it necessary, the room ma> be 
searched and the occupant requirec' to open his personal 
hagjc^Mc^ and any other personal materials which is sealed.** 

26. 284 F. Supp. 72S flQftP). 



tory itMini Ibr a purpose wliicli is illegal or whiiii would 
otherwise seriously interfere mlU c^apus disriplin»»/' 
This standard of "reasonaWe oause to neliew' was 
found to Ih' lower than the traditional prohuhle-cuuse 
standard heoause of the "special disriphnary pro* 
ci»edings are not c ritninal proceedings in t!i#- am sfi- 
tutional sense.'* 

Searching Other Places. Searches conducted by 
school offidals to discover student violations of 
school regulations have been upheld in other situa* 
tuMis. In People v. Lanthies/^ officials of a college 
sear<iied a student's t>riefc*ase when iheir elTorts to 
find an offensive odor permeating the entire library 
study hall led to the student's carrel. The odor came 
from packaged drugs discovered in the linefcase. In 
upholding the admissibility of the evidence in the 
studtmt's (*nminal trial, the court noted that school 
officials periodically checked student carrels for over* 
du ' Ixnks, rotten food, and similar matters In this 
case the discovery of drugs resulted from such a 
search biased on croiuplaints by students of an odor 
thouglit to c«ne ftom rotting food. These facts, in the 
court's c, ini<ni, lirought the search within the "emer* 
gency excepticwi" tc the warrant requirements of the 
fourth Amendment. 

In one case a federal district court has upheld the 
warrantless seardi by scdiool officials of a student's 
car parked on the sdiool campus.'^ The student, a 
cadet at the Marine Maritime Academy, was dismissed 
after a search of his automobile revealed drugs ;md 
alcohol in violation of the Acadi^iy regulatiotis for- 
bidding possession of sutii items on l ampus. Seekuig 
readmiKKtnn to the Academy, the student challenged 
the admissibility of this evident^e in his t*xpulsion 
hearing. Hie federal district aurt held that the school 
officials had reasonable cause to believe that school 
regulations were being violated and that the search 
of the car was a reasonable exercise of tlie Academy's 
authority to maintain order and discipline on the 
campus. It should be noted that the Academy is a 
quasi-military institutiCHi. the automobile was parked 
cm campus in spaces provided the school, and tlie 
contraband found was admitted in a school discipUnaty 
hearing* not a criminal proceeding. It may be that 
under other circumstances a search of a student's 
car by school officials would be subject to a higher 
standard. 

Condnsion 

Neither the Supr^e Court nor the federal courts 
of appeal have decided any cases directly governing 

J7. 5 C:al. 7$|. 97 Cal. Rptr. 297, 48R P.3d 62S (1971). 
28. Kccne v. Rodgers* 516 F. Supp. 217 (I>. Me. 1970). 
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the Fourth Amendment rights of puhlir school stu- 
dents. • Almost ;dl the rasrs rnnf^wt^cf m this stiuiv 
ronie from state churls aiid have no value as prece- 
deals in other jurisdictions. Hie law as it tt^Iates 
to the halatifini; of students' cxmstitufional rights 
and the state's interest in maintaining order and 
discipline In the public sc^hool is very fluid and has 
changtfd n^^idly in recent years. The ixKirts now 
recognize that the Fourth Amendm^it does protect 
students from "unreasonable" searcnes by school 
officials, but in defining "reascmabteness * the 
courts have usually struck the lialance in favor of 
order and discipline ir the schools. Still, it is clear 
that students do not shed their constitutxmal ri^dlits 
at the s(*hooltiouse gate. In developing regulaticms 
governing searches of studetits and their property, 
school oflit ials sliouldatt^pt to protect the students' 
right to privacy. Where the regulations govern searches 
of jointly oont.^lled property, such as lookers or 
carrels, students should be made aware thai the 
property is subject to periodic administrative cardies 
for contraband and that school officials reserve the 
authority to consent to a seardi of such property hy 
law enforcement officers. Vtfhen possible, the student's 
consent to search ^'hould be obtained ani he should 
lie present when his property is searched. If the 
police seek permission from sdiuol authorities to 
search a student or tas property for the purpose of 
obtaining evidence for a criminal pio^cuctcm^ the 
school officials should require the police to obtain a 
search warrant unless the search comes within one 
of the exceptions to the Fourth Amendtoent's search 
warrant requir*niie:>ts. Wlieiu*ver sdiool officials <»n- 
duct a search, a witness shocid l»e present. 

Only in exceptional cases would title observance 
of these safeguards interfere with the school officials* 
affirmative duty to maintain order and discipline in 
the schools and protect the health, safety, and welfare 
of students in their charge. Because the consequences 
of kdt unlawful search may result in the inacimissibility 
of evidence in criminal or school proceedings and. 
possibly, civil or criminal liability for school offi- 
cials, the incorporation of these safeguards in school 
policies would seem wise. Moreover, the consequences 
for students of sdiool searches may be very severe 
(criminal penalties, expulsicHi, or long-term suspen- 
sion). In the other aieas of student rights, courts 
have increasingly required that schools oaretully 
observe procedural safeguards mandated br* federal 
and state constitutions before subjecting students 
to such severe penalties. In the area of seardi and 

29* The Fifth Circuit decision in Piazsola v. Vfatkinst 
442 F.2d 284 (5ih Cir. 1971)* involved college sritdems and 
a dormirory seafch. 



sel^urt^ it is not unlikely ttiat the fcdt^ral ttourts will 
subject school policies to similar scrutit^y at some 
futun» time. By building ihest^ safeguardN into school 
regulations, school officials can hath tearti studt^its 
the values of our fund;imental freedoms and avoid 
futmc (tinflicts in the cmirts. 

RECrNT COURT CASES 

The Ncmeiiewal of Probatlcmary ^acher*s Contract: 
Right to Stateamnt of Reasons and Hearlag. Sigmon 
V. Poe. 381 F. Supp. 387 (W,D.N.C. 1974). 

Facts. Mrs. Sipmon* a nontenured teacher in the 
Charlotte-Mect^lentHirt; school system, brought this 
acticm chal)'^ ^ the nonrenewal of her teachmi; 
cmtract ani .king reinstatement, dania;»es. and 
other equitable relief. Sie alleged that the non- 
renewal of her contract, which was without notice 
or a hearing, amounted to a denial ctf liberty and 
pr(H)erty without due process and thus was in vio- 
lation of the Fourteenth Amendment to the United 
States Constitutim. 

Before her coiitract ended* the plaintiff had taught 
in the North Carolina public sdiools ,or nine years, 
the last four in the same elementary school in Char* 
lotte* At the end of the 19?r*73 school year, the 
principal of the school in which ..le plaintiff taught 
gave her a ropy of his evaluation of her work. On a 
scale of satisfactory^ marginal* and unsatisfactoty. 
the plaintiff received a rating of marginal in one area 
and ratings of satisfactory in tiie other twenty^nine 
areas. Unknown to the plaintiff, a blind copy of this 
evaluation was placed in her personnel file, but the 
copy rated her performance marginal in three areas. 
In August 1973, the principal had a conference with 
the plaintiff and criticized her use of coiporal pun* 
ishnient and her teaching methods. The plaintiff was 
not given a written statement of this criticism. In 
October 1973. the Assistant Superintendent for Per* 
sonnel issued a directive to principals requesting a 
report on the *'most serious employment problems in 
your school." This directive cautioned the principals 
to "be sure that each employee in your school ... is 
aware that he or siie may make a written response to 
cmiplaints commendations, and suggestions . , 
The plaintiiTs pi ncipal responded immediately to 
this directive, repotting that the plaintiffs work was 
unsatisfacMty in several areas. No copy of this re* 
port was put in her personnel file, aid she did not 
learn of it until after the decision not to ren^w her 
cmtract. 

In March, all principals were requested to submii 
to the superintendent's office by March 19. an "Eval- 
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itafiiMi vf Tt'acltm»» roniiM*!e»uy- for all teachers 
whose dismissal ihey rt^i cwinieiicled. On March 18. 
the prtneipa! sent the plaititttf a letter of "rcmstruct- 
iw eritit isttr. On April 22. the priiiiipal sent plain* 
till* a letter infornium her that he intended to reroni- 
nu»nd that her eontraet not be renewed. The plain- 
tiff then sent a repisteri^d leMer to the assistant 
superintendent requestinB i heann^. b«t the letter, 
whieh was prcperl> addressed, was returned '•un- 
elaimed." On April 24. the principal presented the 
plaintiff with his evaluation that her performance 
was unsatisfactory. The plainnfT refused Xu sifsn the 
form becrause she was not given an evaluation cton- 
ference. On April 30. the Board of Education met in 
executive session and voted not to renew the vm- 
tract. The plaintiff was notified of this decisim on 
iht* same d;ite. 

The plaintiff a^ain requeste<) a hearing and the 
superintendent s€-hedaled one before tfie Eoard of 
Education. Her attorney then wrote the superintend 
dent req.,esting the reasons fot nonrenewal and ques- 
tioned the Board's ability to serve as a fair and im- 
partial trilHinal because of its previous decision not 
to renew the contract. The school attorney, after 
learning ot thic contplamt. consulted the school 
board chairman and canceled the hearing "^pennanent- 
ly.** Plaintiff then brought this suit. 

Decision. The federal district court first sought 
to determine whether the plaintiff had been deprived 
of ''lilierty* or property entitling her to the ccmsti- 
tutimal protect im of due process. On the isste of 
•liht*rty/* the court stated: 

I do nni rule otil the very live possibitity tliat u is 
a genuine detirYVation of liberty to dinrharge a 
{iroteHKional teaoher of Hiibstantial lonKevtty mib- 
out ;uiy notice or opiiortunity to lie heard. Such a 
disvhar^e at a time i>f year enic;ai to edue^aiional 
•*nji»loynu^il no doubt does create a stignta in liie 
eyes of the puhlir and a difficulty in procuring 
other *-n\nloyment. 
Tlie court concluded, however, that the plaintiff's 
strongest right to due process rested on the loss of 
property. The court foiuid two prcHJerty" interests 
sufficient to require due process safeguards. 

Tlie first prc4>erty uiterest was based on tht* 
school system's procedure {a restatement of a statu- 
tory requirement) that principals "be sure th^it each 
employee m your school ... is aware that he or she 
may make a written respott »e to complaints, commep 
dations. and suggestions." The ccurt found that il-} 
plaintiff, bi'cause of th^s procedure, had an intc.e: t 
in knowing of the secret report her principal made. 
The priicipal's failure to notify the plaintiff of his 
negative report was a violation of a property r^ght 
entitling the plaintiff ''to a due process hearing." 

The second property interest the court foimd to be 
sufficient to require a due process hearing before a 
decision not to renew a teacher's contract is the 
North Carolina statute governing tenure and removal 
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Of "career" and '•probationary" teachers. Although 
the statute makes no provision for notice and a hear- 
ing ^lefore nonrenewal of a probat.cMiary teacher's 
cwtract. as 115-142 (m) (2) does require that the 
decision fornonrenewa? not be -arbitrary, capricious, 
disc*riminatory or for pcM'sonal or political reascms.** 

The court concluded that this statute created a 
right in probationary teachers to have the grounds 
for termination of their contracts neasured hy the 
standard set out. Although neither !i r legislature 
nor the loc^al school system bad adopted procedures 
for applying this standard, the district court found 
that whatever procedures adopted it must meet the 
minimum requirements of fairness of the Fourteenth 
Amendment. This would, the court said, require "full 
notice of the alleged grounds for nonrenewal, and an 
opportunity to be heard on the question of Aether 
the alleged cause for removal is ":ubitrary. capri- 
cious, disci iminatoiy or fo* personal or political 
reasons.** 

The court therefor ordered the school system to 
reinstate the plaintiff immediarely. with full salary 
and other compensation as if her contract had been 
renewed. The defendants were enjoined frmi dis- 
missing the plaintiff unless they ccmduct a lull hear- 
ing as to whether the Board* s decision not to renew 
her contract was "arbitrary and capricious." The 
plaintiff must be given ao^le n(Kice and adequate 
Importunity to appear wUh counsel to present her 
evidence and to challenge and examine opposing 
witnesses at the hearing. The court did not agree, 
however, with the plaintiff's contention that the 
Board members were it>capable of conducting a fair 
hearing because of their earlier decision. Further- 
utore. the court pointed out that its reinsutement of 
the plaintiff did not give the plaintiff tenure. Tenure 
would come only with the decision by the Board to 
re-employ her. 



ANNOUNCEMENTS * 

School Attorneys* Conference. Febniary 7 and 
8 at the Institute of Government. This annual 
mnfereni;e wili l>egin with a review of the legal 
problems of stident suspension*^ and expulsions. 
It will be high'ighted hy a banquet presentation 
by NOLPE'S ^iesident*elect. Irving Kvers. a 
sc hool attorney fit>ni New Jersey who will speak 
cm what North Carolina School boards shCMild do 
to prepare for the likely prospecst of collective 
bargaining. Otl-er presentations will consider 
such topics as Searches of Students and the 
Fourth Amendment; Student Recrords: Tlie Family 
Educational Rigtits and Privacy Act of 1974: Sex 
Discrimination; Recrent Attorney General Opin- 
ions: The Handicapped Student' Litigaticm and 
Legislation Affecting His Right to School. 



